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Second Circuit Finds Section 546(e) Safe Harbor
Applies to Foreign Law Claims in Barring Clawback
of Payments by Madoff Feeder Funds

In /n re Fairfield Sentry Ltd., No. 22-2101 (2d Cir. Aug. 5, 2025), the
Second Circuit held that the liquidators of British Virgin Islands-based
investment funds that invested in Bernard L. Madoff’s ponzi scheme
could not recover over $6 billion in redemption payments made to
investors shortly before the scheme’s collapse. Notably, the Second
Circuit held that the safe harbor provision of section 546(e) of the
Bankruptcy Code applies extraterritorially in chapter 15 cases and
bars both statutory and common law claims, including those based

on foreign law. Among other things, section 546(e) carves out from
avoidance “settlement payment[s]” made to “financial institution[s] . . .
in connection with a securities contract.” In reversing the lower courts,
the Second Circuit rejected the argument that the safe harbor applies
only to statutory avoidance powers conferred by the Bankruptcy Code
or “under foreign law that exist solely in bankruptcy” as contrary

to the plain meaning of the statute. The court concluded that

section 546(e) bars any claims that seek to avoid covered securities
transactions, including statutory or common law claims, based on

the remedy sought rather than the legal elements of the claim. This
decision affirms the Second Circuit’s broad interpretation of the
section 546(e) safe harbor based on the need for finality and certainty
in securities transactions and ensures that the safe harbor provisions
apply equally to claims asserted by debtors in chapter 11 cases and
foreign representatives in chapter 15 proceedings.

Fourth Circuit Rules Federal Courts Have Jurisdiction
Over Solvent Debtor Bankruptcies

In /n re Bestwall, No. 24-1493 (4th Cir. Aug. 1, 2025), the Fourth
Circuit addressed whether federal courts have subject-matter
jurisdiction over bankruptcy cases filed by solvent debtors. Bestwall
LLC, a subsidiary created by Georgia-Pacific to hold its asbestos
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and litigation partner William Clareman.

liabilities through a “Texas two-step” divisional merger, filed for
chapter 11 relief, having access to substantial financial resources
through a funding agreement with its sister company. The Official
Committee of Asbestos Claimants (the “Asbestos Committee™)
argued that the bankruptcy court did not have legitimate subject-
matter jurisdiction over Bestwall because it was not “bankrupt,”
based on a founding-era understanding of the word in the
Constitution, which gives Congress the power to establish “uniform
Laws on the subject of Bankruptcies throughout the United States.”

The Fourth Circuit, however, rejected the argument that federal courts
do not have subject-matter jurisdiction over bankruptcy cases filed by
debtors who may be able to pay their obligations, as the Constitution
grants federal courts jurisdiction over all cases arising under federal
law, including the Bankruptcy Code, regardless of the debtor’s
solvency. While the dissent criticized the decision as enabling solvent
companies to use bankruptcy strategically to shield themselves from
tort liability, the Fourth Circuit’s ruling confirms that federal courts
have jurisdiction over bankruptcy filings by solvent entities.
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