
I
n United States v. Silver, the 
U.S. Court of Appeals for 
the Second Circuit vacated 
former Speaker of the New 
York State Assembly Shel-

don Silver’s conviction on several 
counts for the second time in two 
and a half years. The decision 
reflects the court’s increasingly 
narrow theory of bribery, one 
that increases the government’s 
burden for proving that an offi-
cial engaged in a quid pro quo, 
which is necessary to sustain a 
public corruption conviction. In 
an opinion written by U.S. Circuit 
Judge Richard Wesley and joined 
by Circuit Judge Richard J. Sulli-
van, the Second Circuit held that 
honest services fraud and Hobbs 
Act extortion require specificity 
in the jury instructions as to the 
question or matter to be influ-
enced by the official, and that the 
district court’s jury instructions 

failed to convey this limitation.
While reversing his conviction 

on three of the counts, the court 
affirmed Silver’s conviction on 
four other counts, holding that 
the error in the jury instructions 
was harmless. In a concurring 
opinion, Circuit Judge Raymond 
Lohier insisted that, despite its 
narrowing effect, Silver does not 
represent a significant change in 
the law.

Prior Proceedings in ‘Silver’

This was Silver’s second appeal 
to the court, following his second 
trial before U.S. District Court Judge 
Valerie Caproni. In 2015, Silver was 
convicted on all seven counts with 
which he was charged—two counts 
each of honest services mail fraud 
under 18 U.S.C. §1341, honest ser-
vices wire fraud under 18 U.S.C. 
§1343, Hobbs Act extortion under 

18 U.S.C. §1951, and one count of 
money laundering under 18 U.S.C. 
§1957. The crimes at issue involved 
two referral schemes: the first (the 
“Mesothelioma Scheme”) related 
to official acts Silver performed 
for a physician-researcher, Dr. 
Taub, in exchange for referrals to 
Silver’s law firm; the second (the 
“Real Estate Scheme”) related 
to official acts Silver performed 
for two real estate development 
firms in exchange for referrals to 
a friend’s law firm, from which he 
received referral fees. Together, the 
two schemes generated over $3.5 
million in referral fees for Silver.

On his first appeal, Silver argued 
that McDonnell v. United States, 
136 S. Ct. 2355 (2016), decided sev-
en weeks after his trial, rendered 
Judge Caproni’s jury instructions 
erroneous due to their broad defi-
nition of an “official act.” The Sec-
ond Circuit agreed with Silver and 
remanded all seven counts to the 
district court for a new trial. Dur-
ing his second trial, Judge Cap-
roni’s jury instructions tracked 
the Supreme Court’s language 
in McDonnell, defining an “offi-
cial act” as a “decision or action 
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on a specific matter,” where the 
“decision must be made on a 
question or matter that involves 
a formal exercise of power…[and] 
the question or matter must be 
specific, focused, and concrete.” 
United States v. Silver, 2020 WL 
284426, *13 (2d. Cir. Jan. 21, 2020) 
(quoting the district court’s jury 
instructions (emphasis added)). 
Silver was again convicted on all 
seven counts.

The Second Circuit Opinion

Silver appealed his convictions 
a second time, arguing that the 
district court’s jury instructions 
were erroneous on two grounds: 
first, that they omitted the require-
ment of “agreement” between a 
bribe’s payor and receiver; and 
second, that they failed to convey 
a sufficiently narrow definition of 
an “official act” in light of McDon-
nell. Id. at *3. The court quickly 
rejected Silver’s first argument, 
maintaining that neither extortion 
under color of right nor honest 
services fraud requires a “meeting 
of the minds” in common corrupt 
intent. Id. at *3-7.

The court did find “limited 
merit,” however, in Silver’s second 
argument, agreeing that McDon-
nell requires evidence that the 
official understood, at the time 
of payment, the particular ques-
tion or matter to be influenced. 
McDonnell established that an 
“official act” requires a decision or 
action on a “specific and focused” 
question or matter. McDonnell, 
at 2371-72. Although Judge Cap-
roni’s district court instructions 

required specificity as to the mat-
ter to be influenced, they did not 
require such specificity at the 
time of payment. They required 
only that Silver “promised to per-
form some or any official acts, for 
the benefit of the payor, as the 
opportunities arose.” 2020 WL 
284426, at *19 (emphasis added). 
The court held that the instruc-
tions were therefore erroneous.

While it agreed with Silver 
in part, the court did not read 
McDonnell as narrowly as he 

urged. Silver argued that McDon-
nell did away with the “as the 
opportunities arise” theory of 
bribery, “under which an official 
need not have promised to per-
form any specific official acts at 
the time of payment,” which was 
established by the Second Cir-
cuit in United States v. Ganim, 510 
F.3d. 134 (2d. Cir. 2007). 2020 WL 
284426, at *8. The court disagreed 
that McDonnell replaced Ganim’s 
legacy with a requirement that 
the government prove a specific 
act to be performed in exchange 
for payment. Id. at *19. Instead, 
the court insisted that Ganim’s 
“as the opportunities arise” the-
ory not only survives McDonnell, 
but that the two cases also “fit[] 

comfortably” together. Id. at *12. 
The court reasoned that Ganim 
already required “an anticipated 
exchange of payment for ‘particu-
lar kinds of influence’”—similar to 
the specificity required by McDon-
nell, except that the latter requires 
that the official understand this 
specificity at the time he makes 
his promise or accepts payment. 
Id. The court met the parties in 
the middle—accepting neither 
the government’s reliance on an 
“open-ended interpretation of 
Ganim,” nor Silver’s “overread[ing] 
of McDonnell” to require evidence 
of a specific act. Id. at *14. The 
court settled instead on an inter-
pretation of McDonnell that serves 
as a “narrowing gloss” on the “as 
the opportunities arise” theory. 
Id. at *12.

Three of Silver’s seven con-
victions—those involving the 
Mesothelioma Scheme—did 
not withstand this narrowing 
gloss. The court held that the 
district court’s jury instructions 
described a quid pro quo that is 
too open-ended, failing to convey 
that for honest services fraud, 
the government needed to prove 
that Silver promised, at the time 
he accepted the bribe, to take 
official action on a specific and 
focused question or matter as 
the opportunities to take such 
action arose; and that for extor-
tion under color of right, the 
government needed to prove 
that Silver understood, at the 
time he accepted the extorted 
property, that he was expected to 
take official action on a specific 
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and focused question or matter 
as the opportunities to do so 
arose. Id. at *24.

The court held that this error 
was not harmless as to the Meso-
thelioma Scheme convictions and, 
further, that the government had 
not proven beyond a reasonable 
doubt that Silver promised any-
thing more to Dr. Taub than to 
keep him happy as the opportu-
nities to do so arose. Id. at *22. 
The only quid pro quo between 
Silver and Dr. Taub that the gov-
ernment could prove beyond a 
reasonable doubt—and which the 
court noted was a “quintessential 
example of a public official extort-
ing a constituent under color of 
right and committing honest ser-
vices fraud”—was Silver’s accep-
tance of referrals in exchange for 
the promise of influence over the 
question of whether the Assembly 
would allocate HCRA grants to Dr. 
Taub. Id. at *16. But this conduct 
was time-barred. Id. As a result, 
the court remanded to the district 
court to dismiss all three counts 
related to Dr. Taub and the meso-
thelioma patients. Id. at *29.

The court held that the error 
was harmless as to the Real Estate 
Scheme convictions because 
there was sufficient evidence to 
convince a rational jury that, at 
the time Silver accepted payment 
(i.e., referral fees from business 
provided to his friend’s firm by 
developers), he understood the 
particular matter he was expected 
to influence (i.e., tax abatement 
and rent stabilization programs). 
Id. at *24. The evidence presented 

at trial included the fact that the 
developers knew that Silver’s 
vote alone could prevent them 
from receiving funding from the 
Public Authority Control Board 
(PACB), and that Silver had signifi-
cant power to influence the Rent 
Act, specific provisions of which 
were essential to the developers’ 
business. Id.

The government’s evidence also 
included a “side letter” retainer 
agreement between Silver and 
the developers indicating that 
Silver would receive a portion of 
the referral fees in exchange for 
his help in securing funding from 

the PACB. Id. at *23. The court 
affirmed Silver’s three convic-
tions related to this scheme, as 
well as his conviction for money 
laundering, which the court held 
was unaffected by the erroneous 
jury instructions. Id. at *28.

Concurrence

Judge Lohier wrote separately 
to comment on the “quite narrow 
scope” of the court’s opinion. 
Id. at *29. He first noted that the 
opinion “simply clarifies, without 
altering the ‘as the opportuni-
ties arise’ doctrine that has long 
been a part of [Second Circuit] 
precedent.” Id. He further rec-
onciled McDonnell and Ganim, 

lending support to the majority’s 
earlier point that the two “fit[] 
comfortably” together. Id. Next, 
Judge Lohier pointed out that the 
majority had not addressed how 
specific the payor or receiver of 
a bribe must be in defining the 
particular matter or question 
at the time of the promise, and 
that this is a question that other 
courts will “iron out over time.” 
Id. at *30. Finally, Judge Lohier 
noted that the majority’s opinion 
was limited to the “as the oppor-
tunities arise” theory of bribery 
from Ganim and does not extend 
to other theories of bribery not 
implicated in Silver’s case. Id.

Conclusion

The court’s opinion is particu-
larly salient today, when the term 
“quid pro quo” has become an 
integral part of the public lexi-
con. On its face, Silver limits sig-
nificantly the Second Circuit’s 
longstanding bribery precedent, 
raising the bar for what the gov-
ernment must prove to establish 
the existence of a quid pro quo in 
public corruption cases, despite 
the majority’s and concurrence’s 
insistence that the decision is 
merely a “narrowing gloss.” Post-
Silver, however, the government 
may face significant hurdles in 
charging and trying public cor-
ruption cases.

 WEDNESDAY, FEBRUARY 26, 2020

The court’s opinion is par-
ticularly salient today, when 
the term “quid pro quo” has 
become an integral part of the 
public lexicon.  

Reprinted with permission from the February 26, 2020 edition of the NEW 
YORK LAW JOURNAL © 2020 ALM Media Properties, LLC. All rights 
reserved. Further duplication without permission is prohibited. For information, 
contact 877-257-3382 or reprints@alm.com. # NYLJ-02252020-440861


